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Wostoxu Carloading So., Inc.

DIGEST:

Prima fadie case of carrier liab1tity for concealed
dsnaige establihed heare damage to 4,520 pound
shipuentu of firelrick shapes is diacovetred five
dayt aftnr .2elivery only one block from actual
poiut of dallvrry Oa consignee's prieesg where
a pftotograph ehowa toxes In shipment worn and torn
on thM insidd vith extensive damage to firebrick
shapets avnd where a signed statement of Receiving
Depirtbuent Suj'eral4or evidences visual inopection
of uhipmlent upen receipt and anmadiately after
diesoveiry of dawnge.

Western Carloading Co., Inz. (uaestern) request. review of a
Settlecent Certficete dated Jantatry 20, 1976, in which the Clifng
Division of the General Accounting Miffce disalowed its claim for
refund of $1,146.55. The clafr rerkrrosents one-half of the total
damages collected from Western Ancidelt to dmagens to a &Mipment of
firebrick shapes transported October 27, 1972, under Goverament
bill of lading No. H-1505209 from Atlanta, Georgia, to El Segundot
CalifornLa.

Westein anserts liat the damaes could have occurred prior to
its rnceipt of the shipmeat at origin, while the shipment was In
the hands of the carritr or In tha handling after delivery. Wentenm
aripusa that abice no viddenct has bean produced to show where or
when the dwaags occurred its comprondse aettlement in accordance
with Interstate Comzneia Cooinision Ad&inistrative Ruling 120 of
July 7, 197, interpre:ikat Section 20(11) of the Xntsertate Comnurce
Act, 49 U.S.C. 20(11) (1970), should be a*ceptod. Therefore,
Western arguec in effe:t that the disallowance of it. claim is
unwarranted.

The shipment vnigohing 4,520 pounds, concisted of firebrick
shapes contained in tuo pallets of boxes with metal strapping.
Delivery to the consignee was on November 3, 1972. At that time
ths shipment did not show any visible sign, of damage to the out-
side of the abippung boxes and the consignee signed a clear delivery
receipt. The shipment then was transported to the using department
approximately one block away 4 The cartons were not opened until



November 8, 1972, iheznuptn the rarfler wae notffied of the contaaled
doamgue. 'Me carrihsr did not Inspent the prtperty damoga until
Rovauber 15, 1972,

In a signed stetemtnt dated Jirne .14 1974p Walter Io Curti6
feeiaivung Departmeat Supervisor wbo was prewest when the yhipment
was uZloadad, Indicated that the eaiipoent wat transported by an
in-plant trucking department to the using department which is one
block away. There wvre no viatble signs of damage at the time of
delivery. Uhen the shipment was opened on Novtvibar 8 Mr. Curtis

qtates him inspection revenled that 14 of the 20 firebrick shapeo
were broken and chipped and that it appeared as If the inside of
the cartons had becn rubbed and wora.

There Lo no evidanee that the damage was attributable to the
consignee nr its ttmployeee.

An tnforwul administrative nwI'"t, like AAtnLatrative Ruling
120, of a bureau of the interstate C u-erce Cocniseiomp Indicating
what the bureau detmi to be the corrxet Interprcetatio of the Uto
ie tentative and provisional, ond la not accepted as dmterwinaLive
or the Lhfra. Sea ";10r Zarja l.:u Ccrp. Ap icaLitxiu; 25u- I.C.C.
2409 266 (1942). Furtharnoxe, the ualing state ". ., carriers
are and havw been for many ycotrn fully respousible for -ttmage they
cause to shipments they transport." herefore, the Govetnhent or
smy claimant may deteromie on the basis of tse neord whether a
prima facie cose of carrier liability has been made out and thtreby
hold the carder liable for the fulL amount of the damage.

To establith carrier liability, the pritary burden Is auz the
person /'stAsrting the claim (Government) to prove that dtnrage actually
occurred while the goods ixre iu possoeaion If the carritr sought
to be held, Missouri Pacific R.R. v, Elmoro & Stahl, 377 U.S. 13%
(1964); Suner Service Miotor l'reight Co. v. United St.tes, 350 F.2d
541 (6th Cir. 1965). In voacitaled damage cases, the claimant
(Covernment) mutt establisbh that neither the shipper nor the consiToee
could have been responsible for the danago, and that as a matter of
logical deduction the loss must have occurred while the goods were
in-the carriera posoos6iota. Elder & Johnson Co. v. Comnercial
flotor Frciht, 115 H.E.2d 179 (Ct. App. Ohio 1953).

The carrier's receipt at origin of the firebrick thapes without
excepttou La evideoae that the shipment wes racelvd by the carrier
LA good conditiona The clear delivery receipt is only Fvima facie
evidence of delivery at destination in good coadition. Even though
the rece' dt wea not excepted to, It is not conclusive eind is subject
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to rebuttal the as" as any other receipt. Sea Rhoadas Ins. V.
United Air Lines,_IDC., 340 7.24 481 (3rd Clr. 1965); !7le1ejy
Price Co, y. Thes_ hpnuez 1G0 7. Supp. S3t (D.C. E*D. PenD. L951);
Meiars v. few York&L2ll. H.H 52 A. 610 (Connm 1902).

As noted above, the signed statesnt of Hr. Curtie iadicates that
the uhipment was dulivered oig Novembsr 3, 1972, with no visible signs
of damage and was translortet one block on the conaignee's premises
wherw' it wat opened on November S and the dasage discovered. Since
Mr. Curtis vat preoent at the unloading and visually inspected the
propert) fin-mdiately after discovery of the 4aatyu, his testimony is
auffictent to ?npeaet- the delivety receipt.

There ia no evidence that the damage was attributable to the
coneigoea or its emplyease. It sa unliktly that the dwaage would have
ocrutrod Mhile the goods were being trcnaported only one block on the
conshive'a preriaev. Although thern Is no specific indication of
the type of care exercised by the employee who actually opened '.he
boxes atd discovered the damage, it is unlikoly that thid one sployoe
could htve so nishandled the 4,520 pound shipmnt on the two palleta
as to cause the type A, dwaige involved. A photograph in the record
aitse t*hat the boxci were worn and torn on the innide and juatiZlew
a cesicLusion tint the dtnage occurred in trAnsit,

8Iince the carri v hdoa not pre'ented any evideice to rebut the
prima facle e of carrier liability for tha concealed damage to
the shipment of firebrick shapes, the Claims Division's disallowance
of the carrier's claful for 41,146.55, represanting, 50 percent of the
aouat administratively deducted must be and is &estalned.

n. *j:* Senhi
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